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MISCELLANY. 



Negligence of a Bailee Imputed to His Bailor. — Few questions have 
led to such dispute and confusion as that of imputed negligence. In a recent case 
a mule, lent by the plaintiff, was injured by the concurring negligence of the 
bailee and the defendant. It was held that the bailee's negligence must be im- 
puted to the plaintiff and was therefore a bar to his recovery. Illinois Cent. R. R. 
Co. v. Sims, 27 So. Rep. 528 (Miss. ). The decision is opposed to the true rule of 
contributory negligence, which denies recovery only where the plaintiff's own 
negligence, or that of his servant or agent, has contributed to cause the injury. 
The defendant's wrong, in such a case, is not lessened, but public policy and jus- 
tice demand that as long as damages at common law are not apportioned as in the 
admiralty courts, no one himself causing or responsible for another's causing, his 
own injury, shall shift the burden of it even upon a party who cannot deny hav- 
ing' been in the wrong. The facts of the principal case do not bring it within 
this rule. The plaintiff was not responsible for his bailee's acts; he could not 
have been held liable to one whom the latter negligently injured while driving 
the mule. On principle, therefore, recovery should have been allowed, as the 
plaintiff was without fault and had been injured by a wrongful act of the defend- 
ant — the fact that another had been equally in the wrong with the defendant fur- 
nishing the latter with no excuse. 

There are few decisions in point. In one line of cases where a shipper's goods, 
in the possession of a carrier, have been injured by the concurring negligence of 
a carrier and a third person, the shipper has been denied an action against the 
latter. Arctic Fire Ins. Co. v. Austin, 69 N. Y. 472. These cases are supportable 
only on the questionable ground that since the carrier is an absolute insurer, pub- 
lic policy should inflict on him the consequences of any loss. It is clear that 
these decisions, whether sound or not, do not govern the principal case. Two 
early American decisions, wherein the point received no consideration, support 
the case under discussion. On the other hand, the New Jersey court, in an able 
opinion, has recently denied the doctrine of imputed negligence under similar 
circumstances. New York etc. R. R. Co. v. New Jersey etc. R. R. Co., 60 N. J. Law, 
338; 38 All. 828. Further, the analogous cases which allow one injured in a 
hired carriage by the concurrent negligence of the driver and a third person to 
bring action against either party, point to the same result. Randolph v. 0' Rior- 
dan, 155 Mass. 221. Such scant authority as can be mustered to the support of 
the principal case, coming, as it does, from a time when the doctrine of imputed 
negligence was much befogged, and being contrary to principle, would seem, 
therefore, to afford no justification for the decision. — Harvard Law Review. 



Bankruptcy — " Fiduciary Capacity " — " Misappropriation." — The case 
of In re Bosch (November, 1899), 97 Fed. 761, deciding that a debt owed by a 
commission merchant to his principal for goods consigned to be sold on commis- 
sion, is not a debt created by " fraud, misappropriation or defalcation, or while 
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acting in a fiduciary capacity," within sec, 17 of the Bankrupt Act, disposed in a 
summary manner of a point which was a fruitful source of discussion under the 
Acts of 1841 and 1867. 

Under the present Act the only new question which can arise is as to the mean- 
ing of the word " misappropriation " ; for the interpretation of the words " fraud " 
and " fiduciary capacity " must be regarded as having been definitely settled under 
both of the prior Acts. Chapman v. Forsylh,J2 How. 202 (1844), construing the 
Act of 1841, decided that "fiduciary capacity" included only technical trusts; 
and that the debt of a cotton factor to his principal was released by a discharge. 
The Act of 1867, sec 34, dealing with discharges, did not enumerate specific 
trusts, as did the Act of 1841, but its phraseology was almost identical with sec. 
17, subdiv. 4, of the present Act. This portion of the Act of 1867 was disposed 
of in Hennequin v. Clews, 111 U. S. 676 (1883), wherein it was held that damages 
arising from the conversion by a pledgee of the property pledged to him, did riot 
constitute a debt created by "fraud" or by one "while acting in a fiduciary 
character." In view of the similarity between the last and the present Acts this 
ruling, it seems, should be final. 

In construing the word " misappropriation " in Re Basch the court said, " the 
term ' misappropriation ' in the present Act is even less appropriate to the trans- 
action sued on than the term ' fiduciary capacity ' ; and the reasoning in the cases 
cited [ Chapman v. Forsyth ; Hennequin v. Clews, supra ; Neal v. Clark, 95 U. S. 
704 (1877) that excludes the latter, excludes the former also." 

Neal v. Clark decided that in the Act of 1867 "fraud" meant positive fraud, 
or fraud in fact, involving moral turpitude or intentional wrong, and not implied 
fraud, or fraud in law. The ruling was based upon the fact that it was grouped 
with the words "defalcation" and "embezzlement," and that they all referred to 
kindred acts. 

Although the decision in the present case cannot be considered as final, and it 
is not unlikely that there will be a variety of adjudications on the same point, yet 
as in Re Basch follows in the light of the strong judicial reasoning enunciated in 
the Supreme Court, it seems that it ought to stand. — American Law Register. 



Standard Time. — The introduction into common use of what is known as 
standard time has raised some legal questions of general interest. The railroads 
of the country are so numerous, they employ so many people, and they carry so 
many passengers, that the question of train time is to a great portion of the people 
the most important practical question that arises in respect to the time of day. 
The combined action of all the railroads in adopting standard time has a power- 
ful and well-nigh controlling influence upon the custom of the peeple in the 
reckoning of the hours. It is doubtless true that a very large majority of the 
population keep their clocks and watches set by railroad time. But, notwith- 
standing the widespread adoption of that system by popular usage, the courts still 
refuse to recognize it as the legal standard, unless made so by statute or affirma- 
tively proved to have been adopted by custom in the community where the ques- 
tion arises. 

In the case of Henderson v. Reynolds, 84 Ga. 159, 7 L. B. A. 327, the use of 
standard railroad time instead of sun time in regulating a trial was held error. 
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In this case the sun time was faster than the railroad time, and a verdict was re- 
ceived after 12 o'clock on Saturday night by the sun time, though before twelve 
by standard time. It was decided that sun time should have been followed, but 
the error was immaterial, as a verdict could be received on Sunday. 

In Searles v. Averhoff, 28 Neb. 668, summons was returnable before a justice at 
10 o'clock A. M. Defendant failed to appear. The justice waited until 11 o'clock 
standard time, which was about half an hour faster than common time, and then 
rendered judgment by default. Defendant appeared before 11 o'clock common 
time, and it was held that the judgment by default was premature and invalid. 

In the recent case of Jones v. German Ins. Co. (Iowa), 46 L. R. A. 860, the 
question was as to the expiration of an insurance policy, which by its terms ex- 
tended until "12 o'clock at noon" of a certain day. Fire broke out at about 
11:45 o'clock A. M. of that day by common time and about two and a half minutes 
after 12 o'clock by standard time. It was held that the insurance was still in 
force. It did not appear that any statute had enacted any change in the ordinary 
rule which regards noon as the time when the sun crosses the meridian. There 
was evidence of the customary use of standard time at the place, but this was 
held not sufficient. The court says: " It was not only necessary to show the cus- 
tomary use of standard time, but that by custom of the place 'at 12 o'clock at 
noon ' meant at 12 o'clock standard time." 

The adoption of standard time for all purposes of public and private business 
would be a distinct gain. For railroad purposes its use is so great an advantage 
as to be well-nigh indispensable. But the use of one standard for railroad busi- 
ness and another for many other purposes results in uncertainty, confusion, and 
annoyance. While the customary use of standard time for all purposes may be- 
come sufficient to constitute a legal adoption thereof in any community, there 
must often be great uncertainty as to whether such custom has yet become suffi- 
cient for that purpose. The obvious remedy for the uncertainty and for all the 
difficulties of the situation is for the legislatures to make standard time legal for 
all purposes. — Case and Comment. 



The Bar Examination at Wytheville. — We print below a copy of the 
questions propounded by the Virginia Court of Appeals to candidates for admis- 
sion to the bar on the examination held at Wytheville, July 6, 1900. Barring 
some indefiniteness in a few of the questions, the examination does not appear to 
be a difficult one. This is indicated also by the large proportion of successful 
applicants, numbering forty-two out of a possible forty-nine. A singular incident 
in the result was the failure of a distinguished graduate of the University of 
Virginia Law School, one whose standing on the twelve examinations in his college 
course had averaged something like ninety per cent. It is noteworthy also that 
two colored men were passed — the first, we believe, under present regulations. 

Following the questions we print the names of the successful applicants, indi- 
cating, as far as we have been able to obtain the information, the respective law 
schools of which they are graduates, or which they atttended. 
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QUESTIONS PROPOUNDED TO APPLICANTS FOE. LICENSE TO PRACTICE LAW, ON 
THE EXAMINATION HELD JULY 6, 1900, AT WYTHEVILLE. 

1. Ilow are rights divided ? How are wrongs divided ? 

2. To what are the absolute rights of individuals reducible, and in what do 
the rights of personal security consist ? 

3. What is allowed for protection of life and limb, and to what extent may 
one go in the protection of his property ? 

4. What is personal liberty, the important writ for the security of it, and what 
were the great evils the writ was designed to remedy ? 

5. What is comprehended under the term " Beal Estate" ? How is the legal 
title thereto transferred from one person to another? Does "Beal Estate" 
include iron, coal, gypsum, marble, standing trees, or any of them ; and if it 
includes some, but not all of them, state which it does not include. 

6. How are lands held in Virginia, and what is necessary to create a fee in 
land? 

7. What are the incidents to an estate for life, and what is meant by the term 
estovers, and what is the limitation to their enjoyment? 

8. Define curtesy and dower, stating the requisites of each. 

9. Why is a widow not entitled to dower in lands conveyed to her husband as 
trustee, nor in lands sold, but not conveyed by him before marriage ? 

10. What change in the common law, if any, is made by our statute with 
reference to jointure ? 

11. What jointure will be an absolute bar to dower; and if it failed to be a 
legal bar, though intended to be in lieu of dower, what are the widow's rights? 

12. How may partition of real estate be made? Give the proceedings in court 
to a complete partition of land under our statute. 

13. What is a sale, and what a gift, pointing out the difference between a sale 
and a gift, and between a gift inter vivos and a gift causa mortis t 

14. State the doctrine as to A's liability where he says to B (1), Let Smith have 
$100 and I will pay it ; (2), Let Smith have $100 and I will see yon paid ; (3), 
You may look to me for payment of the $100 which you lent to Smith last week. 

15. On the 1st of January A makes a verbal agreement to rent certain premises 
to B for one year from the 1st of February following. Is the agreement valid ? 
Give reasons for your answer. 

16. Suppose A employs B at a salary for one year, but afterwards refuses to take 
him into his employment, what are B's rights? Can he sue at once, or must he 
wait until the end of the year, and what are B's duties as to seeking other 
employment during the year ? 

17. A agrees to sell to B his tract of land at a given sum, to be paid in cash 
when A tenders to B a good deed conveying him a title to the land, the agreement 
being reduced to writing at the time, and B, when the deed is presented to him, 
declines to accept it and pay for the land, what would be A's remedies? 

18. A conveys a tract of land to B ; takes a deed of trust to secure the purchase 
money, which is evidenced by two negotiable notes in six and twelve months ; 
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both deeds are recorded ; A transfers the negotiables to C for a valuable considera- 
tion, and afterwards, and before the notes are due or paid, A marks the deed of 
trust satisfied as provided by statute ; B, after the deed of trust has been marked 
satisfied, conveys the land to D, a bona fide purchaser without notice. Whose 
rights are superior : C, the holder of the negotiable notes, or D, the vendee of 
the land, and why? 

19. A executes a deed of trust on his farm to secure a debt due to B. A then 
sells and conveys a portion of the tract to C, who pays for it. Afterwards A sells 
and conveys another portion of the tract to D, who pays for it and secures a release 
from B, the trust creditor, who has a lien upon the whole tract. Afterwards B 
has that portion of the land not conveyed to C and D, sold under his trust, and 
the proceeds are not sufficient to satisfy his debts. Can B have the land conveyed 
to C subjected to the payment of the residue of his debt ? Give reasons for your 
answer. 

20. A executes his two negotiable notes payable to B, one based upon an usurious 
and the other upon a gambling consideration ; both before maturity pass into the 
hands of an innocent holder for value. Can A make defence to the notes or 
either of them, and, if so, why ? 

21. A, a laboring man, after he becomes insolvent, insures his life and pays the 
premiums on the policy in part out of the proceeds of property liable for his 
debts and in part out of his wages, which were less than |50.00 per month. 
What interest, if any, have his creditors in the proceeds of the policy after his 
death ? 

22. A and B are partners in the mercantile business, and owe considerable debts. 
B buys out A and agrees to assume the partnership debts to the exoneration of A, 
and C, with full knowledge of this agreement, buys up the partnership debts and 
voluntarily releases B from their payment. Can C recover on these debts as 
against A? State reasons for your answer. How if C knew nothing of the 
agreement between A and B referred to ? 

23. Upon what principle is the act of a partner held to be the act of the firm, 
and as binding upon the firm, and to what extent is the firm bound by the act of 
one of the partners ? 

24. A is in possession of a tract of land which he has contracted to buy from B 
at a stipulated price upon the terms of so much in cash and the balance on time. 
He pays the cash payment and erects buildings thereon which he occupies, but 
before he pays all the purchase money and acquires a deed for the land, C pur- 
chases the land from B, pays for it, and receives a deed conveyance therefor. Is 
C's knowledge of A's possession of the land sufficient to defeat his title as against 
A ? Give reasons for your answer. 

How if A had paid the whole purchase money ? 

25. If, in the case stated in the preceding question, A loses the land, what 
remedy has he against B, and what may be the extent of his recovery ? 

26. Who may make a will in Virginia, and what are its requisites ? 

27. A, a citizen of Virginia, and owning real and personal property both in 
Virginia and in the State of South Carolina, in which latter State all testaments 
of rear and personal property are required, by the laws thereof, to be attested by 
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three witnesses, executes his will according to the laws of Virginia, disposing of 
all his estate, both real and personal ; would a will so executed be a valid devise 
and bequest of his real and personal property in the State of South Carolina, or 
of either? With respect to what laws must the execution of a will in a case of 
this kind conform, and with regard to what laws is it to be construed as respects 
both real and personal estate ? 

28. Upon whom may process against, or notice to a corporation, be served ? 

29. Name some of the rules to be observed in the construction of statutes. 

30. When have the creditors of an insolvent corporation the right to proceed 
against its stockholders to compel payment of their debts, and to what extent are 
the stockholders liable in such suit ? 

31. What is the office and effect of a demurrer, and when should it be interposed 
to a pleading? What does it admit, and what does it not admit ? 

How many pleas may a defendant plead to a declaration; and how many 
replications may a plaintiff file to a plea of the defendant ? 

32. If a contract is in writing and unambiguous, is oral evidence admissible to 
explain the intention of the parties or to contradict it? If not, state why. 

33. A lives in Caroline county, and executes his note to B for $500, negotiable 
and payable at one of the banks in the city of Richmond, and fails to pay it at 
maturity. Where may B bring his suit on this note ? 

34. What contracts of an infant are valid, what voidable, and what void ? 

35. Define murder, robbery, assault, burglary, grand and petit larceny. 

36. Upon what tribunals is conferred original jurisdiction for the trial and 
punishment of the foregoing offences ? 

37. What is the difference between the degree of proof required in civil and 
criminal cases, and upon what evidence may an indictment be found or a present- 
ment made ? 

38. If some of the grand jurors who found an indictment were incompetent, 
when and how should objection be made ; and if overruled, what steps would you 
take to have the ruling of the trial court reviewed in the appellate court ? 

39. When the accused demurs to an indictment, and his demurrer is overruled, 
is it necessary to take a bill of exceptions in order to bring this ruling of the trial 
court under review in an appellate court? 

40. After a verdict finding an accused guilty of a felony, the accused finds for 
the first time that one of the jurors swore falsely on his voir dire, in that he stated 
that he had not formed or expressed an opinion as to the guilt or innocence of 
the prisoner, when in fact he had stated before the trial that he believed him 
guilty, and if put upon the jury he would be in favor of hanging him. Are those 
facts sufficient to entitle the prisoner to a new trial ; and what steps would he have 
to take, and when, in order to get it ? 

Pledge. — I hereby certify that I have neither received nor given aid during this 
examination. 

The following are the successful applicants : 

James II. Baldwin (B. L. Univ. Va.), George S. Bowman, J. A. Burdeau 
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(Univ. Va.), P. L. Bushong (B. L. Wash. & Lee), P. W. Coleman (B. L. Rich. 
Coll.), S. W. Coleman (B. L.'Univ, Va.), A. D. Dabney (Dniv. Va.), John B. 
Dillard (B. L. Wash. & Lee), Charles M. East (B. L. Univ. Va. ), Harry Caper- 
ton Ellett (B. L. Wash. & Lee), John C. Gilmer (Univ. Va. ), James E. Gish 
(B. L. Wash. &Lee), Wm. D. Gay (B. L. Rich. Coll.), A. C. Goode (B. L. Rich. 
Coll.), Malcolm Griffin (B. L. Univ. Va.), W. H. Griffith (B. L. Rich. Coll.), 
Charles F. Harrison (B. L. Wash. & Lee), J. T. Hewin (colored), Allen T>. Jones 
(B. L. Rich. Coll.), L. P. Krenning, John P. Lee (Univ. Va.), Jos. C. Logan, 
N. G. Maloney (B. L. Univ. Va.), Wm. H. Martin (B. L. Wash. & Lee), J. S. 
Mcllwane (B. L. Rich. Coll.), W. W. Moore (B. L. Univ. Va.), A. C. Nelson 
(Univ. Va. ), John W. Oast (B. L. Univ. Va. ), T. J. O'Brien (Univ. Va. ), Mau- 
rice A. Powers, G. C. Powell (Wash. & Lee), W. C. Pulliam (B. L. Rich. Coll. ), 
J. P. Royal, R. A. Sheppard (Rich. Coll.), H. H. Skyles (B. L. Wash. & Lee), 
R. S. Spillman (Univ. Va.), A. H. Throckmorton (B. L. Wash. & Lee), A. L. 
Toliver (colored), A. N. Wellford (B. L. Univ. Va.), H. A. Willeroy (B. L. 
Rich. Coll.), R.L. Williams (B. L. Rich. Coll.), Lawson Worrell (Univ. Va.). 

Resume — University of Virginia : Graduates, 8 ; undergraduates, 8 ; total, 16. 
Washington and Lee University : Graduates, 8 ; undergraduates, 1 ; total, 9. 
Richmond College: Graduates, 9; undergraduates, 1; total, 10. 



